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Court of Appels of the District of Columbia 


No. 4887. 

David Zerega, Appellant, 
vs. 

The United States. 


a Supreme Court of the District of Columbia. 

i 

Criminal. No. 46779. 

The United States, Plaintiff, | 

vs. ^ 

I 

I 

David Zerega, Defendant. I 

j 

I 

United States of America, 

^ ' I 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court ofi the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the tunes hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

I 

I 

1 Indictment. 

i 

Filed in Open Court March 16, 1928. i 


In the Supreme Court of the District of Columbia, 


Holdins: 


a Criminal Term, January Term, A. D. 1928. 


District op Columbia, ss: 


I 

The Grand Jurors of the United States of Amlerica, in 
and for the District of Columbia aforesaid, upon tfieir oath, 
do present: | 

l—mia I 
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o 


That one David Zerega, late of the District of Colum¬ 
bia aforesaid, on, to wit, the first day of January, in the 
year of our Lord one thousand nine hundred and twenty- 
eight, and continuously from that day to the day of the 
finding of this indictment, and at the District of Columbia 
aforesaid, feloniously hnd unlawfully did set up and keep 
a certain gaming table for the purpose of gaming, that is 
to say, for the purpose of betting and Avagering money and 
property upon the results of horse races; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the first day of 
Januarv, in the vear of our Lord one thousand nine hun- 
dred and twenty-eight, and continuously from that day to 
the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, feloniously and unlawfully 
did set up and keep a certain gambling device, adapted, 
devised and designed for the purpose of playing games of 
chance for money and property, to wit, games of 
2 betting and wagering money and property, upon the 
results of horse races; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

Third Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the first day of 
January, in the year of our Lord one thousand nine hun¬ 
dred and twenty-eight, and continuously from that day to 
the day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, feloniously and unlawfully did 
set up and keep a certain place for the purpose of gaming, 
that is to say, for the purpose of betting and wagering of 
money and property upon the results of horse races; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the first day of 
January, in the year of our Lord one thousand nine hun- 
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dred and twenty-eight, and continuously from that day to 
the day of the finding of this indictment, and at| the Dis¬ 
trict of Columbia aforesaid, in a certain house,! building 
and premises, the said house, building and premises then 
and there being in the possession and under thb control 
of the said David Zerega, unlawfully did knowingly permit 
to be set up and used, a certain gaming table forj the pur¬ 
pose of gaming, at which there were bet and| wagered 

3 money and other things, that is to say, for the pur¬ 
pose of betting and wagering money and iproperty 

upon the results of horse races; against the fom of the 
statute in such case made and provided, and against the 
peace and government of the said United States. | 

Fifth Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the seyenteenth 
day of February, in the year of our Lord one thousand nine 
hundred and twenty-eight, and at the District of Columbia 
aforesaid, did unlawfully bet and gamble and ■wager money 
upon the result of a race of horses, that is to say| that the 
said David Zerega then and there, unlawfully did bet and 
gamble and wager a certain sum of money, to i wit, one 
dollar, with a certain other person, to wit, one Clkrence E. 
Furbey, on the result of a certain horse race; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United 
States. 

Sixth Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: i 

That the said David Zerega, on, to vfit, the firjst day of 
January, in the year of our Lord one thousand ninb hundred 
and twenty-eight, and continuously from that day to the 
day of the finding of this indictment, and at the District of 
Columbia aforesaid, feloniously and unlawfully did set up 
and keep a certain gaming table for the purpose of gaming, 
that is to say, for the purpose of betting ahd wager- 

4 ing money and property upon the results of a game 
of cards commonly known as and called blackjack; 

against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 
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Seventh Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the first day of 
January, in the year of our Lord one thousand nine hun¬ 
dred and twenty-eight, and continuously from that day to 
the day of the finding of this indictment, and at the District 
of Columbia aforesaid, feloniously and unlawfully did set 
up and keep a certain gambling device, adapted, devised 
and designed for the purpose of playing games of chance 
for money and property, to wit, games of betting and wager¬ 
ing money and property, upon the results of a game of 
cards commonly known as and called blackjack; against the 
form of the statute!in such case made and provided, and 
against the peace and government of the said United States. 

Eighth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the first day of 
January, in the year of our Lord one thousand nine hun¬ 
dred and twenty-eight, and continuously from that day to 
the day of the finding of this indictment, and at the District 
of Columbia aforesaid, feloniously and unlawfully did set 
up and keep a certain place for the purpose of gaming, that 
is to say, for the purpose of betting and wagering of 
5 money and property upon the results of a game of 
cards commonly known as and called blackjack; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 

Ninth Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That the said David Zerega, on, to wit, the first day of 
January, in the year of our Lord one thousand nine hun¬ 
dred and twenty-eight, and continuously from that day to 
the day of the finding of this indictment, and at the District 
of Columbia aforesaid, in a certain house, building and 
premises, the said house, building and premises being then 
and there in the possession and under the control of the 
said David Zerega, unlawfully did knowingly permit to be 
set up and used, a certain gaming table for the purpose of 
gaming, at which there were bet and wagered money and 
other things, that is to say, for the purpose of betting and 
wagering money and property upon the results of a game 
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I 

j 

of cards commonly known as and called blackjackl; against 
the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. I 

PEYTON GORDON, I 
Attorney of the United States] in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 46779. United States vs. 
David Zerega. Violation of Section 865 of D. IC. Code. 
Witnesses: Richard J. Cox M. P., Peter D. Ford,! Clarence 
E. Furbey, Arthur C. Taylor. A true bill: Martin D. Mc- 
Quade, Foreman. 

6 Supreme Court of the District of Columbiia. 

Saturday, March 24" A. D. 1928. 

The Court resumes its session pursuant to adjournment: 
Mr. Chief Justice McCoy, presiding. j 

• ^ « # # • i • 


Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorneys Messrs. Whelan and O’Connell; 
whereupon the defendant being arraigned upon the indict¬ 
ment the reading whereof he specifically waives, pleads 
not guilty thereto, and for trial puts himself upon the coun¬ 
try and the Attorney of the United States doth thie like. 

i 

Memorandum. 

May 17, 1928.—^Verdict guilty as indicted. 

i 

Motion for a New Trial. 


Filed May 22,1928. 

i 




* 


Now comes the defendant and moves the Court for a new 
trial in the above entitled cause, and for reasoiis therefor 
shows to the Court: i 


2—4887a 
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1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in instructing the jury. 

4. That the Court erred in admitting evidence contrary 

to law. 

7 5. And for other and just reasons which will ap¬ 

pear upon the hearing of this motion. 

‘ WHELAN & O’CONNELL, 

By W. B. O’CONNELL, 

Attorneys for Defendant. 


To Leo A. Eover, 

Assistant U. S. Attornev: 

Please take notice that the foregoing motion will be 
called to the attention of the Court on Friday, June 1st, 
1928, or as soon thereafter as counsel can be heard. 

! WHELAN & O’CONNELL, 

ByW. B. O’CONNELL, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, May 29", A. D. 1928. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Siddons, presiding. 

««##«## 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorneys Messrs. Whelan and O’Connell; and 
thereupon the defendant’s motion for a new trial coming 
on to be heard, after argument by the counsel is by the 
Court overruled; whereupon it is demanded of the defend¬ 
ant vrhat further he has to say w’hy the sentence of the 
law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it is 
considered by the Court that for his said offense the 
8 defendant be taken by the Superintendent of the 
Washington Asylum and Jail, to said Asylum and 
Jail, thence to the Penitentiary as designated by the At- 
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torney General of the United States, there to be imprisoned 
for the period of One (1) Year and Six (6) Months on 
counts one, two, three, six, seven and eight of the! indict¬ 
ment, that the defendant he imprisoned in the Washington 
Asylum and Jail for the period of Six (6) Months on 
counts four and nine of the indictment and Ninejty (90) 
Days on count five of the indictment, said sentences to take 
effect from and including date of arrival of said defendant 
at said Penitentiary and to run concurrently; and thereupon 
the defendant by his attorneys notes an appeal to the Court 
of Appeals of the District of Columbia, from the judgment 
of the Court in this ease; whereupon the Court fixes the 
amount of bond for costs on appeal at One Hundred Dol¬ 
lars or Fifty Dollars in cash; and thereupon Fiftyl Dollars 
($50) in cash is deposited with the Clerk of the Court; 
whereupon the Court fixes the amount of bond fori appear¬ 
ance of the defendant at Two Thousand Dollars ($2,000); 
and thereupon the defendant enters into a recognizance 
in the sum of Two Thousand Dollars with M. S. Kron- 
heim as surety, to forthwith surrender himself to!the cus¬ 
tody of the Marshal of the District to be dealt 'v^ith and 
proceeded against according to law in case the jjadgment 
appealed from shall be affirmed, or the appeal jfor any 
cause dismissed, or the judgment be reversed anjd a new 
trial ordered, or if he, the said defendant, depart the Court 
without leave. | 

9 Memorandum. 


May 29, 1928.—$50 in cash deposited in the Registry in 
lieu of cost bond. 


Designation of Record. 
Filed June 15, 1928. 



The Clerk will please make up the record for the Court 
of Appeals, to consist of the following: 

1. The indictment. ! 

2. Plea. I 

3. Verdict of the jury. i 
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4. Motion for a new trial. 

5. Order overruling motion for new trial and exception 
thereto. 

6. Appeal noted. 

7. Cost bond. 

8. Bill of exceptions submitted. 

9. Bill of exceptions. 

10. Assignment of errors. 

11. This designation of record. 

i WHELAN & O’CONNELL, 

By W. B. O’CONNELL, 

Attorneys for Defendant. 

10 Memoranda. 

June 22, 1928.—Bill of exceptions filed. 

August 15, 1928.—Bill of exceptions submitted. 
September 19, 1928.—Time for filing transcript of rec¬ 
ord in the Court of Appeals, extended to October 22, 1928, 
inclusive. 

October 20,1928.—Time for filing transcript of record in 
the Court of Appeals, extended to December 15, 1928, in¬ 
clusive. 

December 3, 1928.^Amended Bill of Exceptions filed, 
submitted and made part of record. 

Assignment of Errors. 

Filed Dec. 4, 1928. 

Now comes the defendant and assigns as errors com¬ 
mitted by the trial court herein, the following: 

1. In refusing the motion of the defendant to exclude evi¬ 
dence taken under an illegal seizure. 

2. In refusing to allow defendant to offer proof to show 

the illegality of the search and seizure. 

11 3. In refusing to require an election by the Gov¬ 
ernment on the different alleged offenses in the 

separate counts. 

4. In permitting oral testimony by Officers Letterman, 
Cox and Burke of transactions they saw after they had 
made an illegal entry into the premises of the defendant. 


DAVID ZEBEGA VS. THE UNITED STATES 


9 


5. In permitting any evidence to go before the jujry which 
was improperly and illegally seized. 

6. In overruling defendant’s motion for a new trial. 

WHELAN & O’CONNELL, 

ByW. B. O’CONNELL, ^ 

Attorneys for Defendant. 

Service of a copy of the foregoing is acknowledged this 
4th day of December, A. D. 1928. 

WILLIAM H. COLLETS, 

Ass’t United States Attorney. 

\ 

12 Supreme Court of the District of Columbia. 

United States of Ameeica, | 

District of Columbia, ss: | 

I, Frank E. Cunningham, Clerk of the Supreme!Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and 
correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made paii*t of this 
transcript, in Criminal Cause No. 46779, wherein The 
United States is plaintiff and David Zerega is defendant, 
as the same remains upon the files and of record in said 
Court. i 

In testimony whereof, I hereunto subscribe my liame and 
aflSx the seal of said Court, at the City of Washihgton, in 
said District this 6th day of December, 1928. I 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINGHAM, 

i Clerk. 

I 

13 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal Number 46779. 

United States of America 

vs. i 

I 

I 

David Zerega. | 

Amended Bill of Exceptions. 

i 

Be it remembered: That at the trial of this case before 
Mr. Justice Siddons and a jury, duly empanelled and sworn 
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to try the issues herein, this trial l^egan on May 14th, 1928, 
and thereafter was further proceeded with. To maintain 
the issues on its part joined, the United States produced the 
following evidence and the following proceedings were had: 

On March 16, 1928, the defendant was indicted in an in¬ 
dictment of nine counts. The first count charged that the 
defendant, on to-wit the first day of January, 1928, and 
continuously thereafter until the filing of the indictment, 
did set up and keep a certain gaming table for the purpose 
of gaming on the results of horse races. The second count 
charged that the defendant, during the same period, did set 
up and keep a certain gambling device, devised and designed 
for the purpose of wagering money on horse races. The 
third count charged that the defendant, during the same 
period, did set up and keep a certain place for the purpose of 
gamingon the results of horse races. Thefourthcount 
14 charged that itho defendant, during the same period, 
was in possession and control of a certain house 
and did permit to be set up, a gaming table for the pui’pose 
of wagering on the results of horse races. The fifth count 
charged that the defendant, on the 17th day of February, 
1928, did unlawfully bet the sum of one dollar with one 
Clarence E. Furbey, on the result of a certain horse race. 
The sixth count charged that the defendant, during the 
period from January 1st, 1928 until the filing of the indict¬ 
ment, did keep a certain gaming table for the purpose of 
gaming on a game of cards known as blackjack. The sev¬ 
enth count charged that the defendant, during the same 
period, did set up and keep a certain gambling device for 
the purpose of wagering money on a certain game of cards 
called blackjack, '^’he eighth count charged that the de¬ 
fendant, during the same period, did set up and keep a cer¬ 
tain place for the purpose of gaming on a game of cards 
known as blackjack., The ninth count charged that the de¬ 
fendant, during the same period, did have in his possession 
and control, certain premises wherein he did permit to be 
set up a certain gaming table for the purpose of wagering 
money on a game of cards known as blackjack. 

On March 24th, 1928, the defendant was arraigned and 
entered a plea of not guilty to the indictment. On May 
17th, 1928, the defendant was found guilty by a jury on all 
nine counts of the indictment. On May 22nd, 1928, a motion 
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for a new trial was filed, and on May 29th, 1928, tlie motion 
for a new trial was argued and overruled and an Exception 
duly noted. On May 29th, 1928, the defendant |was sen¬ 
tenced to serve a term of one year and six months ion counts 
Nos. 1, 2, 3, 6, 7 and 8; a term of six months on counts Nos. 
4 and 9, and a term of ninety days on count No. 5; all 
sentences to run concurrentlv. ; 

15 The first -witness called by the United States was 
one William P. Burke, a police officer, who testified 
in substance that on the 17th day of February^ 1928, in 
company with officers Letterman and Cox, he weni to prem¬ 
ises 913 E Street, Northwest, Washington, D. C., \yhicla was 
the home of this defendant; that when they arri-ved at the 
said premises they went into the hallway dovmstairs and 
up one flight of stairs where they came to a rodm, which 
thev entered. At that time, counsel for the defejnidant oh- 
jected to the officer giving any testimony as to; what he 
discovered in the room of the defendant’s home, uinless and 
until some lawful authority was shown, authorizing the 
police to enter the premises. The witness stated, in re¬ 
sponse to a question as to whether or not he had U warrant, 
that he did. Thereupon, the warrant was product and in¬ 
troduced in evidence and is as follows: 

I 

I 

“In the Police Court of the District of Columbia. 

I 

I 

I 

Aff. No. 162,092. | 

' 1 

I 

District of Columbia, ss : \ 

To the Major of Police of the District of Columbia, Greet¬ 
ings : i 

I 

Whereas Richard J. Cox hath upon oath before me. Pre¬ 
siding Judge of the Police Court of the District of Colum¬ 
bia, declared that on the 28 day of Jan. A, D. 1928, at the 
District aforesaid, that one David Zerega, and Ion divers 
other days and times since said day, did then andj there un¬ 
lawfully in a certain premises, to--wit: First Flbor Rear, 
913 on E Street, Northwest, -within the District of Colum¬ 
bia set up and use and permit to be used a certain gaming 
table, gambling device and contrivance, desired and 
adapted for playing games of chance for money iand prop- 
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erty against the form of the statute in such case made and 
provided, and against the peace and Government of the 
United States of America. 

Yon are therefore hereby commanded to take the said 
David Zerega and bring him before the Police Court forth¬ 
with to answer charge. 

Witness The Hon. Gus. A. Schuldt, Presiding Judge of 
the Police Court of the District of Columbia, and seal 
16 of said Court, this 7th day of February in the year 
of our Lord one thousand nine hundred and twenty- 

eight. 

FRANK A. SEBRING, 

Cleric Police Court, District of Columbia. 

By R. B. GOTT, 

Deputy Clerk, Police Court, D. C.” 

Counsel for the Government, at that time, stated that the 
foregoing warrant was the authority upon which the Gov¬ 
ernment relied for the entrance of the police officers into 
the premises of the defendant. The wari'ant, which was 
filed in the Police Court of the District of Columbia on 
February 8th, 1928, bore a notation to the effect that a mo¬ 
tion had been made in the Police Court of the District of 
Columbia on February 17th, 1928, to quash the warrant, 
which said motion had been overruled. Counsel for the 
defendant thereupon, asked leave of Court to introduce tes¬ 
timony, which would show that the warrant was void and 
illegal and was not issued in accordance with law and for 
this reason, did not constitute legal authority for the offi¬ 
cers to enter the home and premises of the defendant; 
that, whereas, the warrant on its face stated that one Rich¬ 
ard J. Cox had, under oath, appeared before the presiding 
judge of the Police Court of the District of Columbia, and, 
under oath, stated that the defendant did set up a gaming 
table in premises “To wit: First Floor Rear, 913 E Street, 
North West,” as a matter of fact the said Richard J. Cox 
did not appear before the presiding judge of the Police 
Court of the District: of Columbia or any other magistrate 
authorized to issue warrants. Counsel for the defendant 
further offered to show to the Court, if allowed to call wit¬ 
nesses, that there was no probable cause for the issuance 
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of the warrant of arrest for the defendant; that the war¬ 
rant of arrest was procured illegally for the sole 
17 purpose of etfecting an entry into the premises of 
the defendant in order to determine wheither or not 
they could procure evidence of a crime. Defendant further 
otfered to show that, whereas, Section 911 of the Code of 
Laws for the District of Columbia provided specially the 
procedure to be followed in procuring search warrants to 
search and seize gambling paraphernalia from alleged gam¬ 
bling houses, the officers in this particular case diid not have 
any probable cause, which would justify the issuance of a 
search warrant, and to evade the necessitv oif a search 
warrant, without probable cause, went before a deputy 
clerk of the Police Court of the District of Columbia and 
induced him to issue a warrant for the arrest! of the de¬ 
fendant, Zerega, and that they thereupon tooH this war¬ 
rant and carried it in their pocket, waiting fof an oppor¬ 
tune time to go into defendant’s home on a pretext of ar¬ 
resting him, their sole purpose and object being to make 
a raid and seize any gambling paraphernalia they might 
find after their entry on the pretext of serving la warrant. 
The affidavit, upon which the warrant was issued, is as fol¬ 
lows : I 

“In the Police Court of the District of Columbia. 

Affidavit of Complainant. 

i 

District of Columbia, ss : \ 

Richard J. Cox personally came before Gus A- Schuldt, 
Presiding Judge of the Police Court of the i)istrict of 
Columbia, and being duly sworn according to layr, doth de¬ 
clare and say, that on the 28th day of Jan. A. ip. 1928, at 
the District aforesaid, one David Zeraga and |on divers 
other days and times since said day, did then land there 
unlawfully in a certain premises, to wit; First Floor Rear, 
913 on E Street, North West, within the District!of Colum¬ 
bia set up and use and permit to be used a certain gaming 
table, gambling device and contrivance, desired and 
adapted for playing games of chance for money land prop¬ 
erty against the form of the statute in such caseimade and 
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provided, and against the peace and Government of the 
United States of America. 

18 RICHARD J. COX. 


Subscribed and sworn to before me this 7th day of Feb- 
ruarv A. D. 1928. 


1 R. B. GOTT, 

.Deputy Clerk, Police Court, D. G.” 


After reading the affidavit to the presiding judge, the de¬ 
fendant offered to show that the witness, Cox, appeared be¬ 
fore no one other than a deputy clerk of the Police Court 
of the District of Columbia; that he had /iever been in the 
premises described; that he testified in the Police Court of 
the District of Columbia during a preliminary hearing in 
this case, that he and the other officers merely "went to 
defendant's premises for the purpose of raiding; that they 
did not know whether or not the defendant was in the prem¬ 
ises at the time they entered; that he had no knowledge of 
any gaming table or gambling inside defendant’s premises 
at the time he made the affidavit and procured the warrant 
of arrest. The Court overruled defendant’s motion for 
leave to adduce proof of the illegality of the warrant, to 
which the defendant excepted, and thereupon. Officer Burke 
testified that they went into the room and found the de¬ 
fendant, Zerega, sitting at a table dealing blackjack; and 
the witness further testified that as he and Cox went to 
the blackjack table where the defendant was dealing cards 
in the blackjack game, that Officer Cox said to the defend¬ 
ant, “You are dealing blackjack?” And whereupon the 
defendant replied, “I wasn’t doing anything different;” 
that witness further testified that thereupon Sergeant Let- 
terman came over from the booth with some slips and 
money and talked to the defendant; whereupon the defend¬ 
ant stated that it was his place; that he was running it 
and that he was responsible for the whole thing. He said 
he very seldom had a blackjack game but that he 
19 ran the place jSolely for accepting bets on horse 
races. 
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On cross-examination, tlie witness testified as follows; 

i 

“Q. Now, when you entered, did you yourself ior did Mr. 
Cox or did Sergeant Letterman have any sledgeihammers? 
A. I didn’t—no, we didn’t. 

Q. Are you sure you did not have any sledge hammers 
when you entered this place? A. AVe had tlieml We had 
them in the machine. We did not carry them with us. The 
door was not locked. 

Q. And you went there to raid this place and yOu brought 
sledge hammers, did you not? A. No, we did| not. We 
went in to arrest Zerega. AVe had hammers in the car, of 
course. 

Q. You did not take them in with you? A. N(|). 

Q. But you brought them in the car? A. AAfe brought 
them. I have got them in the car right now, pajrked right 
out here in front, but I don’t intend to raid anything— 
may have them there. I 

Q. You just keep them and carry them around as a part 
of your equipment? A. A"cs. AA^e need them—these rein¬ 
forced doors you are trying to get in, you have ^ot to have 
them. 

Q. You did not see any reinforced doors there, did you? 
A. No, I did not. 

^ i 

i 

* * # * * # I # 

j 

i 

Q. Did you say the door was closed wdien you and Cox 
and Letterman got there? A. Closed but unlocked. 

Q. You in fact walked right in there? A. Yes, sir; and 
the first thing I done was jumped on the blaclqack table. 

Q. You jumped right on the blackjack table first thing? 

A. Yes, sir. i 

20 Q. And you did not ask before you did that—^you 

did not ask if Zerega was in there before you opened 
the door? You just walked in and found the dobr unlocked 
and opened it and walked right in ? A. AVhy, we jrecognized 
Zerega’s voice in there before we went in. I 

Q. You recognized Zerega’s voice? A. Yes, sir. 

• ♦ ♦ • * # I • 
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Q. Did you see Zerega go into the place that day? A. I 
did not. 

Q. How did you know he was in there that day? A. I 
did not until I got up to the door. 

« * • * # 

Thereupon, Richard J. Cox was called as a witness and 
over the objection of the defendant, testified that he went 
to the same premises with Officers Burke and Letterman 
on the 17th day of February, 1928, and testified on direct 
examination substantially the same as Officer Burke. 

On cross-examination, the officer stated that he had known 
Zerega for about fifteen years and that he had the warrant 
of arrest in his possession for about a week; that he knew 
where Zerega lived and that during the week that he car¬ 
ried the warrant, he had made no effort to arrest Zerega; 
that he took two other officers with him at the time to serve 
the warrant and then testified as follows: 

“Q. Well, you did not take these two officers along be¬ 
cause you figured it would take three of you to arrest 
Zerega, did you? A. No, but it would take three of us to 
raid a house or a home that you know to be a gambler’s 
establishment; you expect to have a crowd there. 

Q. In other words, when you go to a place to conduct 
a raid vou sometimes have to take a number of offi- 
21 cers with you? , A. It is a question what you will 
find in a house and how many outlets there are to 
a particular place. 

Q. Where did you all meet to make this raid? A. Sir? 

Q. Where did you all meet to make this raid? A. At 
headquarters. 

Q. That was the first or the second raid you made that 
day? A. The second. 

Q. That was the second raid you made that day? A. Yes, 
sir. 

Q. The fact of the matter is you went out to raid the 
first floor of 913 E Street, Northwest, didn’t you? A. No, 
sir; we went to a place on North Capitol Street first. 

Q. I mean when you went to 913 E Street, Northwest, 
you went there to raid the first floor didn’t you? A. The 
first floor of Zerega’s home; yes, sir. 
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Q. The first floor, rear, wasn’t it? A. Yes, siri 

Q. What do you mean by the first floor? A. IWell- that 
is the first floor of his home. 

Q. I see. And did you take any hammers and ^row bars 
in to make his raid? A. No, sir. j 

Q. Did you have any in the car? A. I knew there wasn’t 
any necessity to take them, because I had been in | the build¬ 
ing before. 

Q. You swore, Mr. Cox, did you not, before la deputy 
clerk of the police court, that there was a garbing table 
set up on the first floor, rear, of premises 913 |E Street, 
Northwset? A. The first floor of Zerega’s home.j 

Q. Were you ever on the first floor of Zerega’s! home be¬ 
fore the occasion of this raid? A. I was ib the hall- 

22 way. I 

Q. Didn’t you testify at the preliminary hearing 
of this case in the police court that you heard cajrds drop¬ 
ping on the table and heard change rattling? A. I heard 

a conversation and cards shuffling, a conversation and 

. I 

voices. I 

Q. And on that, what you heard there in the hallway, 
you procured a warrant, did you not? A. Yes, si^. 

Q. You did not see anybody in there before you swore 
out that warrant, did you? A. No, but I recognized Zere¬ 
ga’s voice. I 

• • # • * # I « 

I 

Q. Did you know of your own personal knowledge that 
he was in the premises? A. Yes, I heard his voicb 

j 

i 

I 

• # • • * # i * 

i 

I 

Q. So you, standing in the hallway, heard cards! shuffling, 
and from that you knew there was a gaming tabjle? A. I 
followed two colored men in there that day, up the stair¬ 
way ; and they entered on the floor of this living room; and 
I stood right at the door, about a foot from the door, and 
I heard the shuffling of cards and the rattling 6f money 
and I heard a conversation and I recognized Zerega’s 

• i ® 

voice. 
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Q. Nov, on the 6th day of February, did you see, at that 
time, Zerega in these premises? A. No, I did not. 

Q. Did you know of your own personal knowledge that 
he was in the premises? A. Yes, 1 heard his voice. 

Q. What was it you heard him say ? A. I heard him say 
“Who wants cards?” and I heard someone say “Strike me, 
Dave.” 

• • • # ^ ^ # 

Q. Are you familiar with the game of blackjack? A. No, 
I would not be able' to play it. I just know a little 
about it. 

23 Q. Is “Strike me” an expression used in the game 
of blackjack? A. Yes, sir. 

Q. Is that an expression used by the dealer or by some¬ 
one who is dealt cards? A. It is used by the player. 

Q. And who is it given to? A. To the dealer. 

# * # * ^ * 

Q. And you were in his home, in the hallway of the sec¬ 
ond floor of him home, listening, were you not? A. Yes, 
sir. 

Q. Did you have any warrant or other authority with 
you when you went into his home that day? A. I saw two 
colored men going in there and I had seen other colored 
men going in there, and I followed these two colored men 
in there on this day. 

Q. Did you know what kind of a game of cards was be¬ 
ing played on the sixth, when you were listening at the 
door? A. No, I did not. 

Q. Did you know whether or not there was anybody gam¬ 
bling in there on the sixth, when you were listening at or 
through the door, or did you just have a suspicion of it? 
A. Well, I heard the shuffling of the cards and I heard the 
money rattling. 

Q. You had a suspicion he was gambling? A. I heard 
the voices. 

Q. Now, you said you went there to raid this place. What 
time was this. A. About six o’clock in the evening. 

Q. Now, the truth of the matter is you did not go there 
to raid the place, you went there to serve a warrant? A. I 
went there to raid the place. 
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j 

Q. And this was the warrant you used to raid Ithe place? 
A. Yes, sir. I 

24 Q. I want you to make sure, Officer Con, that this 
was the warrant you used to raid the place (handing 
warrant to witness)? A. Yes, sir; that is the Iwarrant I 

had. ' 

! 

« ^ ^ j # 


Thereupon, Clarence E. Furbey was called and testified 
that on the 17th day of February, 1928, he entered the 
premises of the defendant; that he was pretty shre he bet 
money with the defendant, but that he was not siire of the 
date. He further testified that he was in the pifemises at 
the time the officers entered and that he had gon^ there for 
the purpose of making a bet on a horse, and did make a bet 
on a horse race and he was “pretty sure” it wai with the 
defendant, before the police came in; also thajt he was 
placed under arrest and taken to the station housb. 

He testified on cross-examination, as follows; | 

“Q. What time did the police come in there? A. I don’t 
know what time. 

Q. When they did come in, how did they come i in ? Did 
they walk in and knock on the door, or did theyi rush in? 
A. They rushed in. 

j 

* • • # • • j • ' 


Witness further testified as follows: i 

That at the time the witness placed the bet, he wias pretty 
sure it was with the defendant; the defendant whs behind 
the booth with ear ’phones on; and that thereafter the de¬ 
fendant left the booth and went to the blackjack table and 
started to deal in the blackjack game; and was sol engaged 
when the police came in. | 

Thereupon, Paul Minor was called on behalf of Ithe Gov¬ 
ernment and testified that he was there at the time the offi¬ 
cers arrived; that he had placed a bet on a horse rkce, with 
the defendant; that he did not know how the police 
came in. 


25 Thereupon, Officer Letterman testified thait he was 
in charge of the squad of officers that weiit to the 
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premises of the defendant on the 17th day of February, 
1928; that he went there in company with Officers Cox and 
Burke; that he entered the hall on the first floor and went 
upstairs and entered'the room where the defendant was 
found. He testified that he did not recall how many other 
raids they had made that day; that the warrant was for 
the first floor of the defendant’s living quarters. That 
when he went in there with the other officers, Zerega was 
sitting at a blackjack table, dealing blackjack and there 
was considerable silver on the table; that he went to a 
’phone booth and there was a man in there vdth a telephone 
headset on; and the witness found fifty dollars in money 
and a considerable number of slips. Later, he questioned 
the defendant as to the ownership of the money and the 
defendant stated that it was his. And he further stated 
that he was running the whole place; that he usually used 
it only for taking bets on the horses. He further testified 
as follows: 

“Q. Why did you go up a flight of stairs? A. Why, by 
the information that I received as to where the game was 
being conducted. 

Q. You had information that there was a game being 
conducted there? A. I did. 

Q. And you went there to raid and lock up everybody 
there, didn’t you? A. I did not. 

Q. Why did you go there? A. I went there for the ar¬ 
rest of the man named in the warrant. 

Q. You did not go there to raid the place? A. I went 
there to arrest and seize evidence that might be connected 
with the case. 

# • • # 

26 Q. Did you ask somebody on the ground floor if 
Mr. Zerega was upstairs? A. I think not. I do not 
recall asking any one. 

Q. Do you know whether or not Zerega was in there when 
you went in there to serve this warrant of arrest? A. I 
did not know until I had entered. 

Q. Did you knock on the door? A. I do not recall if they 
knocked on the door. I know the door was not locked. 
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Q. It was not locked? A. No. • 

Q. But you do not recall whether they knocked or not? 
A. I do not recall. They were in ahead of me. 

Q. You all entered about the same time? A. i Approxi¬ 
mately. I 

Q. Did you wait outside the door before yoh entered? 
A. I think we were there a few minutes. , 

i 

• * # * # • ! • 

! 

Thereupon, counsel for the Government rested his case 
and counsel for the defendant moved the Court! to strike 
out all the evidence, which had been introduced by the Gov¬ 
ernment, which had been obtained by the officers as a result 
of their entry into the premises of the defendaht for the 
reason that the evidence showed conclusivelv thdt the ofii- 
cers had procured a warrant for the arrest of the defendant 
without any showing of probable cause; that th0 warrant 
was not issued by a judicial magistrate after a finding of 
probable cause for the issuance of the warrant; that the 
warrant was used as a subterfuge to make a s^rch and 
seizure without complying with the requirements of law; 

that the search and seizure should only jiave been 
27 made after the issuance of a search warrint. This 
motion was overruled and defendant ! excepted. 
Counsel for the defendant then moved the Court to require 
the Government to elect on which of the counts iit desired 
the case submitted to the jury, for the reason that in view 
of the fact that the entire transaction took pldce in one 
room, the defendant could not be found guilty on more than 
one count. This motion was overruled and exception noted. 
Counsel for the defendant thereupon rested. The Court 
submitted the ease to the jury on all nine countb, and the 
jury rendered a verdict of guilty on each count, ab indicted. 

And the Court hereby certifies that the foregoing is a sub¬ 
stance of the evidence upon the questions to which excep¬ 
tions were duly noted, upon which the jury rendered a ver¬ 
dict of guilty. ! 

The defendant now tenders this, his Amended Bill of 
Exceptions herein and prays that the same be signed and 
sealed, enrolled and made a part of the record ini this case, 
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nunc pro tunc, tliis 3d day of December, A. D. 1928, which 
is accordingly done. 

WALTER I. McCOY, 

Chief Justice. 

I consent. 

W. H. COLLINS, 

Asst. U. S. Atty. 

28 [Endorsed:] Criminal Number 46779. United 
States of America vs. David Zerega. Amended bill 
of exceptions. Whelan & O’Connell, Attorneys, 610 Colum¬ 
bian Bldg., Main 6666. 

Endorsed on cover :i District of Columbia Supreme Court. 
No. 4887. David Zerega, appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed Dec. 13, 
1928. Henry W. Hodges, clerk. 
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No. 4887 


DAVID ZEREGA, 

Appellant 

vs. 

THE UNITED STATES OF AMERICA, 

Appellee. 


BRIEF OF APPELLANT 


STATEMENT OF THE CASE 

j 

During the month of February, 1928, the defendant 
was living with his family at premises 913 E Streelt, 
Northwest, Washington, D. C. It appears from the evji- 
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dence that he occupied several rooms with his family at 
that address and that in one of the rooms on the second 
floor he was taking bets on race horses and playing a 
game of cards called blackjack. It further appears that 
police ofiicers became suspicious of the fact that there 
was gambling being conducted in the defendant’s home 
and that they set out to procure evidence upon which 
to base a charge against the defendant. Not having 
sufficient facts >vithin their knowledge constituting 
probable cause which would enable them to procure a 
search warrant, authorizing a search of the premises 
of the defendant, they conceived the following plan, 
which they carried out: Officer Cox went to a deputy 
clerk of the Police Court of the District of Columbia 
and made an affidavit to the effect that the defendant 
was setting up a gaming table in premises 913 E Street, 
Northwest, lYashington, D. C., “in the first floor rear.” 
This affidavit was made before B. B. Gott, Deputy 
Clerk of the Police Court of the District of Colum¬ 
bia. Thereupon,! the said clerk of the Police Court 
issued a warrant for the arrest of the defendant. 
Equipped with this warrant of arrest, the officers 
waited until what they considered an opportune 
time, and went to the defendant’s home, ostensibly 
for the purpose of arresting the defendant. Their 
true purpose was to make a raid in the hope of se¬ 
curing evidence sufficient to Justify a prosecution. 
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AFFIDAVIT IN SUPPORT OF WARRANT | 

j 

I 

The affidavit upon which the warrant was issued! is 
as follows: I 

. I 

“In the Police Court of the District of Columhia. 

Affidavit of Complainant | 

District of Columbia, ss : I 

Richard J, Cox personally came before Gus A, 
Schuldt, Presiding Judge of the Police Court | of 
the District of Columbia, and being duly sworn 
according to law, doth declare and say, that bn 
the 28th day of January, A. D. 1928, at the Dis¬ 
trict aforesaid, one David Zerega and on divers 
other days and times since said day, did then and 
there unlawfully in a certain premises, to vnt: 
First Floor Rear, 913 on E Street, Northwcjst, 
within the District of Columbia set up and hse 
and permit to be used a certain gaming table, 
gambling device and contrivance, designed ajnd 
adapted for playing games of chance for money 
and property against the form of the statute! in 
such case made and provided, and against the 
peace and Government of the United States | ot 
America. I 

Richard J. Coxj. 

Subscribed and sworn to before me this 7th 
dav of Februarv, A. D., 1928. 

R. B. Gott^ 

Deputy Clerk, Police Court, D.\C. 


This affidavit purports to have been made before the 
Honorable Gus A. Schuldt, Presiding Judge of the 
Police Court of the District of Columbia; whereas,! in 
truth and in fact, the witness, Richard Cox, did not 
make the affidavit before the Honorable Gus A; Schuldt, 
but made it before R. B. Gott, a deputy clerk of jthe 
Police Court. 
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WARRANT OF ARREST 


The warrant is as follows: 

“In the Police Court of the District of Columbia. 

Aff. No. 162,092 

District of Columbia, ss: 

To the Major of Police of the District of Columbia, 

Greetings: 

Whereas Richard J. Cox hath upon oath before 
me. Presiding Judge of the Police Court of the 
District of Columbia, declared that on the 28 day 
of Jan., A. D. 1928, at the District aforesaid, that 
one David Zerega,, and on divers other days and 
times since this dav, did then and there unlawfull'v 
in a certain premises, to wit: First Floor Rear, 
913 on E Street, Northwest, within the District of 
Columbia set up and use and permit to be used a 
certain gaming table, gambling device and con¬ 
trivance, designed and adapted for playing games 
of chance for money and property against the 
form of the statute in such case made and pro¬ 
vided, and against the peace and Government of 
the United States of America. 

You are therefore hereby commanded to take 
the said David Zerega and bring him before the 
Police Court forthwith to answer charge. 

Witness The Hon. Gus. A. Schuldt, Presiding 
Judge of the Police Court of the District of Co- 
lumfta, and seal of said Court, this 7th day of 
February in the year of our Lord one thousand 
nine hundred and twenty-eight. 

Frank A. Sebring, 

Clerk Police Court, District of Columbia. 

By R. B. Gott, 

Deputy Clerk, Police Court, D. C.” 
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It is to be noted that the bodv of the affidavit iand 
the body of the warrant are identical. This is true 
for the reason that, except for the address, the; re¬ 
mainder of this part is nothing more or less than a 
stereotyped rubber stamp, which was stamped on| the 
face of the warrant and on the face of the affidavit. 
According to the face of the warrant. Officer Ricljiard 
Cox had appeared before the presiding judge ofi the 
Police Court and made an affidavit, upon which! the 
warrant was based, and it further appears that; the 
Judge, himself, ordered the issuance of the warrant. 
The fact is, and the evidence in the trial showed ithis 
to be the fact, that the judge knew nothing about the 
issuance of the warrant; the affidavit was not made 
before him and he knew nothing whatever regarding 
the entire proceeding. It was freely admitted by the 
Government that the proceedings, anterior to th^ is¬ 
suance of the warrant, were had by a deputy cilerk 
of the Police Court and not before any judicial officer. 


RAID AND SEIZURE 


At the time the officers went to premises 913 E 

I 

Street, Northwest, the home of the defendant, they 
did not know whether or not the defendant was tliere. 
They entered the hallway downstairs and proceeded 
upstairs to the second floor, and it was not until they 
arrived on the second floor that they heard defend¬ 
ant’s voice; that was the first information they!had 
as to his presence in the house. At that time, after 
entering the house and having learned that the defend¬ 
ant was there, they forced open the door to the rjoom 
in which he was, on the second floor, and found the 
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defendant there with several other people. The officers 
testified that the defendant was dealing blackjack, but 
whether or not he was playing for money did not ap¬ 
pear in the evidence. It was alleged that there was 
some monev on the table. There was also a booth in 
the room, from which the officers took some money 
and some slips of paper which they described as race 
horse slips and which were admitted in evidence, over 
the objection of the defendant. 


ERRORS ASSIGNED 

Three questions are involved in this particular case 
as set out in the Assignment of Errors. 

1st. The legality of a warrant of arrest issued by 
a deputy clerk of the Police Court of the District of 
Columbia, who is not a judicial officer having author¬ 
ity to make a finding of probable cause upon an affi¬ 
davit made before him which does not set forth facts 
sufficient to show probable cause for the issuance of 
a warrant. 

2nd. Whether or not a warrant of arrest may be 
used as a subterfuge to procure evidence upon which 
to base a criminal charge when there is no probable 
cause for the issuance of a search warrant. 

3rd. Whether or not taking of bets on a horse race 
and the playing of blackjack, wnthout the showing that 
the blackjack was played for money, is a violation of 
Section 865 of the Code of Laws for the District of 
Columbia. 
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DEFENDANT’S TENDER OF PROOF 


Timely motion was made to quash the warrant of 
arrest, which motion was overruled and at the trihl of 
this ease, before the introduction of anv evidence as 
to what was found in the home of the defendant,! the 
defendant made a tender of proof in which he asked 

leave of court to show, after the Government had ad- 

. .1 

mitted that their authority for the entry into; the 
premises of the defendant was the warrant referred 
to above, that the said warrant was void and not issued 
in accordance with law and for this reason did; not 
constitute legal authority for the officers to enter the 
home and premises of the defendant; that, whereas, 
tlie warrant on its face stated that one Richard J, 
Cox had, under oath, appeared before the presijding 
judge of the Police Court of the District of Columbia, 
and, under oath, stated that the defendant did set up 
a gaming table in premises “To wit: First Floor Rear, 
913 E Street, Northwest,” as a matter of factj the 
said Richard J. Cox did not appear before the presid¬ 
ing judge of the Police Court of the District of! Co¬ 
lumbia or any other magistrate authorized to jssue 
warrants. Counsel for the defendant further offered 
to show to the court, if allowed to call witnesses,! 
there was no probable cause for the issuance of the 

I 

warrant of arrest for the defendant; that the warrant 
of arrest was procured illegally for the sole purpose 
of effecting an entry into the premises of the defend¬ 
ant in order to determine whether or not they eould 
procure evidence of a crime. Defendant further of¬ 
fered to show that, whereas. Section 911 of the Code 
of Law for the District of Columbia provided specially 
the procedure to be followed in procuring search iwar- 
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rants to search and seize gambling paraphernalia from 
alleged gambling houses, the officers in this particular 
case did not have any probable cause, which would 
justify the issuance of a search warrant, and to evade 
the necessity of ;a search warrant, without probable 
cause, went before a deputy clerk of the Police Court 
of the District of Columbia and induced him to issue 
a warrant for the arrest of the defendant, Zerega, and 
that they thereupon took this warrant and carried it 
in their pocket, waiting for an opportune time to go 
into defendant’s home on a pretext of arresting him, 
their sole purpose and object being to make a raid 
and seize any gambling paraphernalia they might find 
after their entry on the pretext of serving a warrant 
of arrest. The court refused to entertain defendant’s 
tender of proof and over objection, the officer was per¬ 
mitted to testify as to what was seen and what was 
seized in the premises of the defendant. 


TESTIMONY OF OFFICER COX 

It is to be noted that Officer Cox testified as follows: 

“Q. Well, you did not take these two officers along 
because you figured it would take three of you to ar¬ 
rest Zerega, did you? A. No, but it would take three 
of us to raid a house or a home that you know to be a 
gambler’s establishment; you expect to have a crowd 
there. 

Q. In other words, when you go to a place to con¬ 
duct a raid you sometimes have to take a number of 
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i 


officers with you? A. It is a question what you mil 
find in a house and how many outlets there are to a 
particular place. | 

I 

i 

Q. Where did you all meet to make this raid? |A. 
Sir? 

i 

I 

Q. Where did you all meet to make this raid? ^A. 
At headquarters. | 

I 

j 

Q. That was the first or the second raid you made 
that day? A. The second. 

I 

I 

Q. That was the second raid you made that day? 
A. Yes, sir. | 


Q. The fact of the matter is you went out to raid 
the first floor of 913 E Street, Northwest, didn’t you? 
A. No, sir; we went to a place on North Capitol Street 
first. I 

j 

Q. I mean when you went to 913 E Street, North¬ 
west, you went there to raid the first floor didn’t ypu? 
A. The first floor of Zerega’s home; yes, sir. 

I 

Q. The first floor, rear, wasn’t it? A. Yes, sir. | 

1 

Q. What do you mean the first floor. A. Well, that 
is the first floor of his home. i 


I 

Q. I see. And did you take any hammers and cifow 
bars in to make this raid? A. No, sir. 


Q. Did you have any in the car? 


A., I knew thbre 


i 

i 
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wasn’t any necessity to take them, because I had been 
in the building before. 

Q. You swore,'Mr. Cox, did you not, before a deputy 
clerk of the police court, that there was a gaming table 
set up on the first fioor, rear, of premises 913 E Street, 
Northwest? A. The first floor of Zerega’s home, 

Q. Were you ever on the first floor of Zerega’s home 
before the occasion of this raid? A. I was in the 
hallwav. 

Q. Didn’t you testify at the preliminary hearing of 
this case in the police court that you heard cards drop¬ 
ping on the table and heard change rattling? A. I 
heard a conversation and cards shuffling, a conversa¬ 
tion and voices. 

Q, And on that, what you heard there in the hall¬ 
way, you procured a warrant, did you not? A. Yes, 
sir. 

Q. You did not see anybody in there before you 
swore out that warrant, did you? A. No, but I recog¬ 
nized Zerega’s voice, 

Q. Did you know whether or not there was anybody 
gambling in there on the sixth, when you were listen¬ 
ing at or through the door, or did you just have a sus¬ 
picion of it? A. Well, I heard the shuffling of the 
cards and I heard the money rattling. 

Q. You had a suspicion he was gambling? A. I 
heard the voices. 
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Q. Now, you said you went there to raid this place. 
What time was this? A. About six o’clock in the 
evening. ! 

j 

I 

j 

Q. Now, the truth of the matter is you did not jgo 
there to raid the place, you went there to serve a war¬ 
rant? A. I went there to raid the place. 

I 

Q. And this was the warrant you used to raid the 
place? A. Yes, sir. 

I 

Q. I want you to make sure. Officer Cox, that this 
was the warrant you used to raid the place (handing 
warrant to witness) ? A. Yes, sir; that is the warrant 
I had.” ! 


FOURTH AMENDMENT TO THE 
CONSTITUTION 


It is clear therefore that the evidence bears out the 
fact that this alleged warrant was merely a subter¬ 
fuge and was used to take the place of a search war- 

i 

rant when there was no probable cause for the issu¬ 
ance of a search warrant. That a warrant procured 
in the manner in which the warrant referred to herein 
was issued, is illegal and in violation of the Fourth 
Amendment to the Constitution is well established. I 


The Fourth Amendment to the Constitution of Ithe 


United States provides as follows: 

1 

I 

The rights of the people to be secure in their 
persons, HOUSES, papers and effects, against 
unreasonable searches and seizures, shall not! be 



11 






violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be seized. 

The testimony of the officers was based solely on 

what thev discovered as a result of the raid conducted 

% 

with this warrant as authority. The affidavit in sup¬ 
port of the w’arrant states no facts which showed the 
existence of probable cause for the issuance of the 
warrant. The affidavit was not made before any 
judicial officer clothed with the authority to find the 
existence of probable cause and with the authority 
to issue a warrant, and that a warrant issued under 
such circumstances is void, illegal and of no affect, 
as borne out by the following authorities: 


AUTHORITIES SUPPORTING DEFENDANT’S 
CONTENTION THAT THE WARRANT 
WAS VOID AND ILLEGAL 

One of the first cases reported construing the Fourth 
Amendment is the case of Ex Parte Burford, reported 
in 3 Cranch 448. In this case Burford was confined in 
jail in Alexandria, then a part of the District of Co¬ 
lumbia, and petitioned for a writ of habeas corpus on 
the theory that he was confined as a result of an il¬ 
legal commitment. The case was decided in February 
1805, and Chief Justice Marshall, in his opinion had 
the following to say. 

“Hiort, for the prisoner, contended, that the 
commitment was illegal, both under the constitu- 
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tion of Virginia, and thai of the United States. 
It does not state a cause certain, supportedi by 
oath. I 


By the 10th article of the bill of rights of Vir¬ 
ginia, it is declared, that all warrants to seize iany 
person whose offense is not particularly described 
and supported by evidence are grievous and op¬ 
pressive, and ought not to be granted. I 

I 

i 

By the 6th article of the amendments to I the 
constitution of the United States, it is declared, 
“that no warrants shall issue but upon probable 
cause, supported by oath or affirmation. 

4i: « « # 4c I 

i 

“The Judges of this court were unanimously 
of opinion, that the warrant of commitment Vas 
illegal, for want of stating some good cause \cer 
tain, supported hy oath” 


The case of Ex Parte Field, 9 Fed. Cas. 4761, holds 
similarly with reference to the prerequisites to a law¬ 
ful arrest and detention; Field, being held for a ivio- 
lation of an order of the Secretary of War during 
the Civil War, petitioned by habeas corpus for his re- 
lease alleging that he was not lawfully arrested.: In 
that case the Court said: 

I 

“This order (referring to the order of the iSec- 
retary), and the action under it was had, bejfore 
any attempt was made to establish martial ilaw. 
Can it be contended, that, with the construction 
claimed for it, it is not in direct violation of | sec¬ 
tion 9, of article 1, of the constitution; and of 
article 4 of the amendments thereto, which de¬ 
clares, that the rights of the people to be secure 
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in their persons, shall not be violated, and that 
“no warrants shall issue but upon probable cause, 
supported byi oath or affirmation, and particularly 
describing the place to be searched and the per¬ 
son or things to be seized;” and of article 5 of 
the amendments, which declares, that no person 
shall be deprived of life, liberty, or property, with¬ 
out due process of law?” If there be any force 
in language,: it appears to me too plain for dis¬ 
cussion, thati either the constitution or the order 
must fall. 

Our revolutionary fathers having, after eight 
years of desolating war, achieved their independ¬ 
ence of the British crown, were so jealous of their 
liberty, and so determined to protect it against 
any further encroachments of power, that they 
were not satisfied to leave it with the safeguards 
that appear in the constitution which was sub¬ 
mitted on the 17th of September, 1787; but, in 
1789, they submitted to the several states ten 
amendments thereto, which were duly ratified be¬ 
fore 1791, in order to give more certain and com¬ 
plete protection to the liberty and rights of the 
citizen. How futile were all their efforts if the 
doctrine contended for in this case is to prevail. 
That liberty which they held so dear, and guarded 
with such jealous care, has much less protection 
than it had under the British crown. If the arrest 
and detention in this case be sustained, it strikes 
a much more deadly and fatal blow to civil lib¬ 
erty, than did the general warrants which the 
British cabinet ordered to be issued against the 
printers and publishers of North Briton, number 
45, in 1763. The parties aggrieved in that case 
sought redress before that illustrious and fearless 
judge and protector of civil liberty. Chief Justice 
Pratt, (Lord Camden), who held such warrants to 
be illegal, who liberated the notorious Wilkes from 
the tower of London, upon a writ of habeas cor- 
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pus, and under whose instructions, British juries 
gave, in two cases, £300 damages each, vrhilst in 
the other two the counsel for the crown consented 
to a verdict of £200 each, rather than have them 
go to a jury. * * * In this last case, the defendant 
made a motion for a new trial, on the ground that 
the damages were excessive. After argument. 
Chief Justice Pratt said: “I shall now stat^ the 
nature of this case, as it appeared upon th^ evi¬ 
dence at the trial: A warrant was granted by 
Lord Halifax, secretary of state, directed toi four 
messengers, to apprehend and seize the printers 
and publishers of a paper called the North BHton, 
number 45, without any information or charge 
laid before the secretary of state, previous to the 
granting thereof, and without naming any pjerson 
whatsoever in the warrant. Carrington, thb first 
of the messengers to whom the warrant w^s di¬ 
rected, from some private intelligence he ha^ got 
from Leech was the printer of the North Bjriton, 
number 45, directed the defendant to execute the 
w'arrant upon the plaintiff, (one of Leech’sjjoiir- 
nejunen), and took him into custody for about six 
hours, and during that time treated him j well. 
The personal injury done to him was very $mall, 
so that, if the jury had been confined by theiif oath 
to consider the mere personal injury donej per¬ 
haps twenty pounds damages would have' been 
thought damages sufficient. But that small injury 
done to the plaintiff, or the inconsiderablen^ss of 
his station and rank in life, did not appear to the 
jury in that striking light, in which the great I point 
of law, touching the liberty of the subjecj:, ap¬ 
peared to them at the trial. They saw a magis¬ 
trate over all the king’s subjects exercising! arbi¬ 
trary power, violating Magna Charta, and at¬ 
tempting to destroy the liberty of the kingdom, by 
insisting upon the legality of this general warrant 
before them. They heard the king’s counsel, and 
saw the solicitor of the treasury, endeavoring to 
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support and maintain the legality of the warrant, 
in a tyrannical and severe manner. These are the 
ideas which: struck the jury on the trial, and I 
think they have done right in giving exemplary 
damages. To enter a man’s house by virtue of a 
nameless ivarrant, in order to procure evidence 
is worse than the Spanish inquisition —^a law under 
which no Englishman would wish to live an hour. 
It was a most daring public attack upon the liberty 
of the subject.” A new trial was refused. That 
ruling was afterwards reviewed by Lord Mans¬ 
field, in Money v. Leach, and affirmed against the 
crown, and has ever since been the settled law of 
England. Those warrants were not so arbitrary, 
and utterly repugnant to liberty and justice, as 
are the arrest and detention in this case. There 
the parties could resort to the writ of habeas 
corpus, if they felt aggrieved. The British min¬ 
istry did not attempt to suspend that great writ 
of freedom. Is the British Magna Charta any 
more sacred than the United States constitution? 
Are the rights and liberties of the British sub¬ 
jects any more securely protected than those of 
the American citizen? Even the French arrests 
under the ‘lettres de cachet,’ by which the Bour¬ 
bons filled the prison of the Bastile, and thereby 
contributed so largely to the first French revolu¬ 
tion, had more of the semblance of justice than 
the arrest in this case, for those letters named the 
person to be arrested, though they assigned no 
cause, and allowed no hearing.” * • • 


The law covering the issuance of warrants of arrest 
is set out in Fed. Cas. 17, Case No. 12126, In re Eule 
of Court, and is cited in every leading case where the 
question is raised. The opinion is by Justice Bradley, 
and is as follows; 
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i 


I 


I 


(In the matter of a rule of court prescribing the 
duty of circuit court commissioners in cfertain 
cases) I 

i 

I 

BRADLEY, Circuit Justice. I am informed 
by his honor, the district judge, that great incon¬ 
venience is caused in this district by the arriest of 
persons charged with offences against the revenue 
laws, against whom no sufficient evidence can be 
produced, either before the grand jury to! war¬ 
rant an indictment, or before the traverse jury 
to justify a conviction, whereby much useless ex¬ 
pense is caused to the government, and the per¬ 
sonal liberty of the people is unnecessarily linter- 
fered with. One cause of this evil seems to be the 
fact that warrants are issued upon the affidavit of 
some officer, who, upon the relation of others Whose 
names are not disclosed, swears that, upon infor¬ 
mation, he has reason to believe, and does believe, 
the person charged has committed the offence 
charged. The district judge not being satisfied 
that this is sufficient ground for issuing a warrant 
of arrest, has desired my advice in the matter. 

j 

j 

After examination of the subject, we have' come 
to the conclusion that such an affidavit do6s not 
meet the requirements of the constitution. Which, 
by the fourth article of the amendments, deblares 
that the right of the people to be secure in their 
persons, houses, papers and effects against un¬ 
reasonable searches and seizures shall not be vio¬ 
lated ; and that warrants shall issue but upon prob¬ 
able cause, supported by oath or affirmatioh, de¬ 
scribing the place to be searched and the persons 
to be seized. It is plain from this fundamental 
enunciation, as well as from the books of author¬ 
ity, on criminal matters in the common lavf, that 
the probable cause referred to, and which| must 
be supported by oath or affirmation must he sub¬ 
mitted to the committing magistrate himself, and 
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not merely to an official accuser, so that he, the 
magistrate may exercise his own judgment on the 
sufficiency of; the ground shown for believing the 
accused person guilty; and this ground must 
amount to a probable cause of belief or suspicion 
of the party’s guilt. In other words, the magis¬ 
trate ought to have before him the oath of the 
real accuser, presented either in the form of an 
affidavit, or taken down by himself by personal 
examination, exhibiting the facts on which the 
charge is based and on which the belief or sus¬ 
picion of guilt is founded. The magistrate can 
then judge for himself and not trust to the judg¬ 
ment of another, whether sufficient and probable 
cause exists for issuing a warrant. It is possible 
that by exercising this degree of caution, some 
guilty persons may escape public prosecution, but 
it is better that some guilty ones should escape 
than that many innocent persons should be sub¬ 
jected to the expense and disgrace attendant upon 
being arrested upon a criminal charge, and this 
was undoubtedly the beneficent reason upon which 
tlie constitutional provision referred to was 
founded. 

In view of these considerations, and to correct, 
the evil alluded to, we have prepared and now 
make the following general order for the guidance 
of the commissioners of this court, in the mannei 
of issuing warrants of arrest against persons 
charged with;crime, to wit: No warrant shall be 
issued by any commissioner of this court for the 
seizure or arrest of any person charged with a 
crime or offense against the laws of the United 
States upon mere belief, or suspicion of the per 
son making such charge; but upon probable cause, 
supported by oath or affirmation of such persons, 
in which shall he stated the facts within his own 
knowledge constituting the grounds for such a 
belief or suspicion.” 
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j 

Again in U. S. vs. Shepard 27 Fed. Cas. No. 16273, 
the court said: I 


“* * * The court will consider three questwns 
involved in the motion to quash: (1) Was the j de¬ 
fendant lawfully arrested, and, if not, can the| de¬ 
fendant be held to answer? * * * I 

i 

The first question is answered by the Fourth 
amendment, which declares that ‘no \varrani of 
arrest shall be issued but upon probable cajuse, 
supported by oath or affirmation, &c. Had there 
been any showing for the arrest at Chicago, Sup¬ 
ported by oath or affirmation, this court couldj not 
inquire whether the showing was sufficient to justi¬ 
fy the issuance of the warrant by the district 
judge of Illinois; but when it is alleged there |was 
no showing supported by oath or affirmation, land 
the illegality of the warrant is made the basiS for 
arresting all further proceedings in the cause, it 
is our duty to inquire whether the fact is aS as¬ 
serted. I 

I 

i 

I 

We have already stated what is proved hefe,— 
namely, that the certified copy of the warrant! was 
all that was shown to procure the order for arrest. 
The constitution declares that “no warrant of ar¬ 
rest shall issue but upon probable cause, &c.i; the 
information is not supported by oath or affirma¬ 
tion; it follows, as a corollary, that the w'atrant 
was not authorized. There was no proof of prob¬ 
able cause, supported by oath or affirmation to 
justify it. Doubtless, the learned judge who is¬ 
sued the warrant, acted upon the presumption 
that the proceedings here had been such as to es 
tablish probable cause; treating the informiation 
as having been filed upon cause shown, and regard¬ 
ing the certified copy as affording the same evi¬ 
dence as a certified copy of an indictment would 
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furnish, when the evidence of probable cause is 
presumed to have been given to the grand jury^ 
It now turns out that the proceedings anterior to 
the issuance of the warrant, laid no foundation 
for the arrest, and all proceedings based upon 
such unlawful arrest must fail.” * * * 


The next leading case, and one that is universally 
cited is that of U. S. vs. Tureaud, 20 Fed. 621, where 
the Court said: 

“The question presented arises in prosecution 
for the lowest grade of misdemeanors, but the 
determination affects the proceedings in all mere 
misdemeanors or offenses lower than felonies. I 
asked, therefore, a fuller argument, in order that 
I might have all the aid possible in the considera¬ 
tion of the matter, so that, on the one hand, there 
might be no groundless restriction upon the ex¬ 
ecutive department in its efforts to enforce crim¬ 
inal law, and on the other hand, that no protec¬ 
tion which the constitution had thrown around the 
citizen might be disregarded. 

The affidavits, the sufficiency of which are to 
be determined, are identical, and are as follows: 

“Geo. A. Dice, being duly sworn, says: All 
the statements and averments in the foregoing 
information are true, as he verily believes. 

Geo. a. Dice. 

Sworn to and subscribed before me this twen¬ 
tieth day of May, 1884. 

E. E. Hunt, XJ. S. Commissioner.” 

The point,:and the sole point, to be passed upon 
is whether this affidavit furnished such a ‘probable 
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cause’ and is supported by such an oath, as is 
required by the fourth amendment to the con¬ 
stitution. It is true, it is an affidavit subjoined 
to and made the basis of an information. It islalso 
true that under the usages of the governmeiit of 
Great Britain this information belongs toi the 
class of formal accusations which could be rnade 
by the king in his courts without any evidence^ and 
against all evidence. But the adoption ofi the 
fourth amendment affected all kinds of mod^s of 
prosecution for crimes or offenses; for therq can 
be no legal pursuit of accused persons without 
apprehension. All prosecutions require warrants. 
An information, a suggestion of a criminal charge 
to a court, is a vain thing, unless it is followed by 
a capias. The procedure by information, there¬ 
fore, after it was acted upon by this amendment 
lost its prerogative function or quality. It bould 
not thereafter be the vehicle of preferring any 
arbitrary accusation—^not by the king, because 
we have in the department of criminal law nq suc¬ 
cessor to him, so far as he represented a right to 
institute, if it pleased him, unsupported incrimi¬ 
nations; nor by the district attorney, nor by any 
other officer of the United States; for thg con¬ 
stitution has said, in effect, that in no way nor 
manner shall magistrates or courts issue warrants, 
except upon proofs, which are to be upon oath and 
make probable cause. See State v. Mitchell, 1 
Bay 267, and 1 Op. Attys. Gen. 229, where Mr. At¬ 
torney General Wirt held that even the president 
is controlled by this amendment. All arbitrary 
informations, all informations which spring into 
existence simply because the king and his attor¬ 
ney elected to present them, indeed all informa¬ 
tions, except those supported by proof upon oath, 
which constitute probable cause, by this constitu¬ 
tional provision were expunged from permissible 
procedures, and the learning about informations 
was left valuable only as showing what proofs 
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were considered adequate in cases where proofs 
had to be presented in order to have them acted 
upon by the judicial discretion or mind. 


# # 


The rule which must govern this court, and all 
magistrates who authorize arrests under the con¬ 
stitution of the United States, as to the founda¬ 
tion for the issuance of warrants, is uniform, and 
is thus stated by Mr. Justice Bradley in the mat¬ 
ter of a rule of court upon the subject (3 Woods, 
502). 


(Here is quoted from In re Rule of Court, above 
quoted in full). 


* 

The rule which was established was that the 
warrant should issue ‘only upon probable cause, 
supported by oath or affirmation of the person 
making the charge, in which should be stated the 
facts within his own hnoivledge constituting the 
grounds of .such belief or suspicion.” 


In U. S. V. Baumert, 179 Fed. 735, an information 
was attacked because it was contended the affidavits in 
support thereof were not properly executed, and not 
executed before anyone having authority to make the 
necessary affidavit. The court saying: 

“A supplemental information on information 
and belief has annexed the affidavits of James W. 
Chesewright, made at Pittsburgh, Pa., and that of 
Charles A. Mseerve, made at the same place, the 
last being taken before a United States Commis¬ 
sioner, showing the sale and purchase of the 


I 


sample of cheese referred to. It raises the plain 
question whether an infoimation made solely on 
information and belief and giving as the sources 
of such information certain letters and affidavits 
taken out of court and outside the jurisdiction of 
the court which are attached to and filed with the 
information, such affidavits tending to suplport 
the charge, is sufficient. There is no substahtial 
doubt but that offenses against this act ma^ be 
prosecuted by information duly filed. | 

I 

! 

It is clear that the court has no jurisdiction to 
direct the issuance of a warrant on an informa¬ 
tion filed, made on the information and belief of 
the United States attorney alone. It must bejsup- 
ported by proof establishing probable cause; i that 
is, by legal evidence that a crime has been Com¬ 
mitted and that there is probable cause to believe 
the accused guilty of the commission thereof!. 

i 

I 

j 

I 

The Constitution of the United States (Aifiend. 
4) has wisely provided: 

“No warrant shall issue but upon probable 

cause supported by oath or affirmation.” ! 

i 

However convenient and inexpensive it riiight 
be to ignore this provision of the Constitution, a 
due regard for the rights of the citizen and the 
danger of gross abuses of the old system Which 
had its basis in the now exploded idea I that 
the king—that is the government—can do no 
wrong, lead to the adoption of this amendment to 
the Constitution. But it may be and is contended 
that this provision is complied with when qn in¬ 
formation setting forth on information and belief 
the facts claimed to exist is filed accompanied by 
the mere affidavits of third persons cognizaint of 
the facts, taken out of court by any officer |auth- 
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orized by law to take and certify affidavits; that 
in such case the information is supported ‘by oath 
or afiBrmation;’ and that it is not necessary that 
the evidence be given in court or before the officer 
issuing or directing the issuance of the warrant. 
In short, the contention is that affidavits taken in 
various states, judicial districts, and jurisdictions 
before United States commissioners, notary pub¬ 
lics, and judges, may be filed with the informa¬ 
tion solelv on information and belief, and that the 
charge made in the information is then supported 
by ‘oath or affirmation.’ If this construction is 
to prevail, this information is sufficient, provided 
a mere signed statement with a certificate at¬ 
tached signed by some commissioner, notary, or 
judge, that it was sworn to on a certain day at 
a certain place, constitutes a legal affidavit. * * 

(Referring to U. S. v, Tureaud, supra the court 
said) 

While the case speaks of affidavits as the foun¬ 
dation of an information, it is silent on the question 
whether they must be taken before the court of 
judge issuing the warrant. United States v. 
Tureaud (C.C.) 20 Fed. 621, is in point on the 
question that an information on information and 
belief and supported by an affidavit or affidavits 
made on information and belief is sufficient, but 
is not in point on the question whether or not the 
affidavits must be taken before the judge or court 
granting the warrant, except as we might infer 
that an affidavit taken before a United States com¬ 
missioner and not the judge; but the point was 
not raised, so far as appears, that it should have 
been taken by the judge holding the court or di¬ 
recting the issuance of the warrant. In that case 
the court said: 

(quoting from U. S. Tureaud, and In re Rule 
of Court, supra). 
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The court held the affidavits themselves need not be 

} 

taken before the judge issuing the warrant, if they are 
otherwise sufficient to establish probable cause fot the 
issuance of a warrant of arrest, ! 


The case of U. S. v. Michalski, 265 Fed. 839 icites 
with approval, In re Rule of Court, supra, U. $♦ vs. 
Tureaud, supra, U. S. v. Baumert, supra, and go^s on 
to say: ! 


“We come now to later cases. Weeks v. tl. S., 
216 Fed. 292 is a case where the requisites 6i in¬ 
formations and the necessity for verification by ac¬ 
companying affidavit were considered by the Cir¬ 
cuit Court of Appeals of the Second Circuit, i The 
principle is emphasized in the strongest way that 
an information, when made the basis of an appli¬ 
cation for a warrant of arrest, must be suppjorted 
by an affidavit based on personal knowledge and 
showing probable catise. Of course, an informa¬ 
tion need not be based on such an affidavit jwhen 
it is not made the basis for a warrant of arrest. 
A late case which is conveniently at hand ;is In . 
re Rosenwasser Bros. 254 Feb. 171, decided jOcto- 
ber 31,1918, where it was held that— j 

‘Probable cause for the issuance of a search 
warrant must be shown by the facts alleged, and 
is to be determined therefrom by the magistrate, 
and not by the opinion of the affiant, although the 
facts may be averred on information, if the source 
of the information is stated.’ | 

To cite other cases from the federal Circuit and 
District Courts would unduly prolong this opinion. 

A reference, however, may be made to Rice v. 

\ 
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Ames, 180 U. S. 371-374 * * where it is emphati¬ 
cally stated that— 

‘A citizen ought not to be deprived of his per¬ 
sonal liberty upon an allegation which, upon being 
sifted, may amount to nothing more than a sus¬ 
picion. While authorities upon this subject are 
singularly few, it is clear that a person ought not 
to be arrested upon a criminal charge upon less 
direct allegations than are necessary to authorize 
the arrest of a fraudulent or absconding debtor.’ 

The court holds that certain complaints— 

‘were obviously insufficient, since the charges 
were made solely upon information and belief, and 
no attempt was made even to set forth the sources 
of information or the grounds of affiant’s belief. 
This is bad, even in extradition proceedings, which 
are entitled to as much liberality of construction 
in furtherance of the objects of the treaty as is 
possible in.cases of a criminal nature.” 

In Beavers v. Henkel, 194 XJ. S. 73-87” * * there 
was a disclosure of the source of information in 
the affidavit which supported the complaint, and 
the Supreme Court stated that this disclosure of 
the source of information was sufficient.” 


In XJ. S. vs. Pitotto, 267 Feb. 603, the court said: 

“The showing under oath essential upon which 
to predicate the issuance of the warrant should 
state pertinent facts from which the magistrate 
may determine the existence of probable cause, or 
there should be a hearing by him with that pur¬ 
pose in view. Probable cause is a legal conclu- 
sion, which is for the magistrate to deduce from 
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the facts stated, and the mere assertion ninder 
oath that the affiant believed and does believe-that 
a fraud upon the revenue has been or is being bom- 
mitted is entirely insufficient upon which to predi¬ 
cate the finding of probable cause. I 


A case in a great many ways similar to the situation 
found herein, is found in the case of Salata v. tJ. S. 
(C.C.) 286 Fed. 125: I 

I 

“In the progress of the trial in the District 
Court of the plaintiff in error, John Salata, upon 
an indictment charging him with the unla\’^ul 
possession of distilled liquor fit for beverage | pur¬ 
pose, and intended for use in violation of title 2 
of the National Prohibition Act * * C. F. Beilstein, 
a federal prohibition agent, located at Youngs¬ 
town, Ohio, was called as a witness on behalf of 
the government, and testified in reference to; pro¬ 
curing a search warrant, authorizing search of 
Salata’s place of business and residence, a$ fol¬ 
lows : I 

■ I 

I 

‘The warrant was prepared and issued to me 
on the blank form issued by the municipal bourt 
of the city of Youngstown, and Mr. Carney, the 
clerk of the municipal court of Youngstowjn, is¬ 
sued the warrant to me * * * There had bben a 
report came into the office that there was liquor 
being dispensed in his place of business, j had 
no knowledge as to who made that report, and I 
did not have any knowledge other than this re¬ 
port that liquor was being sold there. If had 
the clerk issue the warrant upon hearsay evi¬ 
dence that liquor was being sold there.’ | 

i 

Thereupon the defendant objected to the ad¬ 
mission in evidence of any liquor found and seized 
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by the searching officers upon authority of this 
search warrant. The objection was overruled and 
exception noted. 

“(1) IT IS CLEAR FROM THE UNCON¬ 
TRADICTED TESTIMONY OF THE FED¬ 
ERAL PROHIBITION AGENT, BEILSTEIN, 
THAT THIS SEARCH WARRANT WAS NOT 
ISSUED BY ANY ONE HAVING AUTHORITY 
TO ISSUE THE SAME, NOR AS REQUIRED 
BY STATUTE, UPON PROBABLE CAUSE 
SUPPORTED BY AFFIDAVIT.” 


See also U. S. Illig. 288 Fed. 939, where the court 
said: 


“By the very wording of the amendment (4th 
amendment), the existence of probable cause, sup¬ 
ported by oath or affirmation, is equally essential 
to sustain a warrant for the arrest of the person, 
as to sustain a warrant for the search and seiz¬ 
ure of his property. 


Facts, and not conclusions, drawn by the wit¬ 
ness, must be the basis of the magistrate’s find¬ 
ing of probable cause.” 

In Queck vs. Hawker, 282 Fed. 942, the Court said: 
(Referring to the Fourth Amendment). 

“It will thus clearly appear that the existence 
of probable cause is a judicial conclusion to be 
found by the commissioner or judicial officer to 
whom application for the warrant is made. It is 
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a vital and jurisdictional fact, and without I such 
finding no search warrant can lawfully issue. 


The finding of probable cause should be based, 
not on the opinion or belief of a witness or| wit¬ 
nesses, but on facts set forth in the affidavit 'from 
which the existence of probable cause maly be 
fairly inferred. Otherwise the conclusion would 
be that of the witness, and not of the judicial 
officer in ichom alone the Constitution has vested 
the extraordinary power to issue search warrants, 
and who is thus legally charged with the duty of 
preventing unreasonable searches and seizures. 


As the record does not show a finding of pirofit- 
able cause by the commissioner, we think the war¬ 
rant fatally defective, and therefore the seizure 
thereunder illegal. * • ” 

i 

I 

I 


These citations are further supported by thd case 
decided in the Supreme Court of the United State^ dur¬ 
ing the October Term, 1926, Albrecht, et al., vs. U. S., 
273 U. S. page 1, which cites with approval. Ex jParte 

_ I 

Burford, supra, and U. S. vs. Michalski, supra. In 
the same volume, decided January 3rd, 1927, is|to be 
found the case of Byars vs. U. S., where we find the 
following expression: ! 

“While it is true that the mere participation in 
a state search of one who is a federal officet does 
not render it a federal undertaking, THE C01JB,T 
MUST BE VIGILANT TO SCBXJT1N1ZE\tEE 
ATTENDANT FACTS WITH AN EYE TO DE¬ 
TECT AND A HAND TO PREVENT VIOLA¬ 
TIONS OF THE CONSTITUTION By\cIR~ 
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CUITOUS AND INDIRECT METHODS. CON¬ 
STITUTIONAL PROVISIONS FOE THE SE¬ 
CURITY OF PERSON AND PROPERTY ARE 
TO BE LIBERALLY CONSTRUED AND ‘IT 
IS THE DUTY OF THE COURTS TO BE 
WATCHFUL FOR THE CONSTITUTIONAL 
ENCROACHMENTS THEREON.’ Boyd v. 
U. S., 116 U. S. 616, Gouled vs. U. S., 255 U. S. 
304.” 


At the conclusion of the Government’s case, counsel 
for the defendant moved the court to strike out all the 
testimony of the officers upon the ground that the evi¬ 
dence conclusively showed that the officers had pro¬ 
cured a warrant of arrest for the defendant without a 
showing of probable cause; that the alleged warrant 

was not issued by a judicial magistrate after a finding 
of probable cause and that the warrant was used as a 
subterfuge to make the search and seizure without 
complying with the requirements of law. This mo¬ 
tion was overruled and an exception noted and it is 
urged that the court was in error in admitting this 

testimonv. 

% 


FAILURE OF THE EVIDENCE TO MEET 

THE INDICTMENT 

It is further contended that there was no evidence 
to support the conviction on the counts referring to 
playing of blackjack for the reason that there was no 
evidence that the blackjack game was played for money 
and whether it was or was not played for money, it is 
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not covered by Section 865 of the Code of Lay for 
the District of Columbia, which specifically enumer¬ 
ates the games covered by that Section. 

Section 865 of the Code of Laws for the District of 
Columbia, which is the Section the defendant is aHeged 
to have violated, provides as follows: | 

“Whoever shall in the District set up oii keep 
any gaming table, or any house, vessel, or place, 
on land or w’ater, for the purpose of gamiiiig, or 
gambling device commonly called A B Cj faro 
bank, E 0, roulette, equality, keno, thimblbs, or 
little joker, or any kind of gaming table or| gam¬ 
bling device adapted, devised, and designed fjor the 
purpose of playing any game of chance for money 
or property, or shall induce, entice, and permit 
any person to bet or play at or upon any such 
gaming table or gambling device, or on the side 
of or against the keeper thereof, shall be punished 
by imprisomnent for a term of not more than five 


vears. 




The gravamen of the defendant’s alleged offense is 
the selling of pools and the operation of a pool | room, 
which is not prohibited by or included in Sectiob 865, 
but is specifically denounced in Section 869, to mt: 

“It shall be unlawful for any person or associa¬ 
tion of persons to bet, gamble, or make books or 
pools on the result of any trotting or rqnning 
race of horses, or boat race, or race of any kind, 
or on any election, or any contest of any kind, or 
game of baseball. Any person or association of 
persons violating the provisions of this Section 
shall be fined not exceeding five hundred dollars 
or be imprisoned not more than ninety days, or 
both. ’’ I 
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The two offenses—the operation of the game or gam¬ 
ing tables such as a faro bank, roulette or keno, and 
the selling of pools on horse races are different in- 
herentlv and essentiallv, both in the character of the 
operation and in the moral turpitude of the act, and 
for that reason the law has wisely and specifically 
provided punishment of the one as a felony punishable 
by a maximum imprisonment of five years and the 
other is a mere misdemeanor, punishable by a fine not 
exceeding five hundred dollars and imprisonment not 
to exceed ninety days, or both. For that reason, coun¬ 
sel for defendant moved for an election on the part 
of the Government which motion was overruled. As 
the record now stands, defendant has been found 
guilty of a felony, for the commission of an offense 
specifically described and nominated a misdemeanor, 
punishable by a light fine and a lighter imprisonment. 


That the selling of pools or the running of a pool 
room is not gaming or the keeping of a gaming table, 
under Section 865,, is obvious from the fact that the 
two offenses are accurately described and specifically 
differentiated in the two separate sections of the Code, 
treated, one as a felony and the other as a mere misde¬ 
meanor. 


The reasons for making this obvious distinction are 
perfectly manifest. The seller of pools upon a horse 
race is a mere stockholder who is not engaged in any 
game. In fact, he has no control over the operation 
upon which the wager is laid any more than of an elec¬ 
tion or any other happening upon which a bet might 
be made. 
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In all games, the participants engaged in some isort 
of an operation upon the result of which money or 
some other thing of value is won or lost, or as a'ptly 
stated by the Court in State v. Smith (Meigs. 99;) 33 
American Decisions 132: 

I 

“These eases make it very clear, that to'Con¬ 
stitute gaming, there must not only be a betting 
upon the determination of an event, hut the course 
of action to bring about such event, must have 
been originated and commenced with a view tp de¬ 
termine the bet. This is not the case in elections, 
and therefore a bet upon an election is not gam¬ 
ing within our statute.” ! 

i 

I 

i 

In the instant case, the stockholder or vendor of 
pools had no more control over the conduct of thej race 
than of an election. This obvious distinction between 
a wager laid upon the result of a horse race, a imere 
hazard and gaming, is conclusively draw’n by judge 
Hazelrigg in Cheek v. Commonwealth, 110 Kentu(iky 3: 

“While a horse race has been held in some of 
the States to be “a game or gambling deyice,” 
manifestly the word “game” used in our statute 
was not meant to embrace such a race, and the sole 
question to be considered is what is meant by a 
“hazard”. 

‘ ‘ It seems to us beyond the question that |to en¬ 
gage in a wager of any kind is a hazard ivithin 
the meaning of those words as they are ufeed in 
the statute. | 

i 

“A and B may play a game of cards for amuse¬ 
ment, and if C and D stand by and bet on the 
game the players may be innocent but the bystand¬ 
ers are guilty, not because they engage in the game 


33 




but because they engage in a hazard on which 
money is bet. 

“Those who enter the horses for the race and 
the riders may' be ever so innocent and wiil be 
imless they engage in betting on the race, although 
they actually engage in the race, but the by-stander 
is guilty without engaging in the race if he en¬ 
gages in the hazard of betting on the result. 

“Such was the construction of this court of a 
similar statute in Cheek v. Commonwealth, 79 Ky., 
359, and while the language of the former statute 
is somewhat different from the present one the 
latter is not less comprehensive.” 


In Cheek v. Commonwealth, 79 Ky. 359, the Court 
savs: 

“ * * betting on a horse-race, although punish¬ 
able under the statute against wagering, is not 
“gaming,” and is not, therefore, within the stat¬ 
ute against inducing another to visit a place where 
“gaming” is carried on. The method pursued 
by appellant in the sale of pools is not a “ma¬ 
chine or contrivance used in betting.” 

In State v. Vaughan, 81 Ark. 117 (218 S. W. 685):— 

“The general statute * * defines the act therein 
made criminal to be ‘betting any money or any 
valuable thing on any game of hazard or skill’. 
* * It contemplates that the game be ‘played,’ for 
the next section provides that it shall not be neces¬ 
sary for the indictment to allege with whom the 
game was played: Sec. 1741. In construing these 
statutes in 1861 Chief Justice English for this 
court, said: ‘But we do not think the legislature 
intended to einbrace horse-racing by the words 
‘any game of hazard or skill’ ‘played, etc., how- 


I 

i 

! 


ever vicious such sports may be: State v. Eoriie, 
23 Ark. 726. * * “There is” says the Court, “good 
reason to sustain the distinction therein made, 
and it has been acquiesced in by the state for 
forty-five years, when at any time it could h^ve 
been changed by legislation.” I 

] 

I 

I 

To the same effect see: 

Harrison v. State, 4 Coldw. 195; ! 

Harless v. United States, 1 Morris, 160; | 

State V. Force, 2Z kxk.l^Q', i 

State V. Hayden, 31 Mo. 35; I 

Shelton’s Case, S Grsiii. 0 ^ 2 -, | 

McElroy v. Carmichael, 6 Tex. 456. I 

i 

In view of the fact that eight counts of the indict¬ 
ment charged the defendant with violations of Section 
865 of the Code of Law for the District of Colunibia, 
and in view of the further fact that the evidence! did 
not, or was not sufl&cient to, justify a conviction of! the 
defendant on these counts of the indictment, it is 
respectfully urged that the court erred in refusing 
defendant’s motion for a new trial on the groiiinds 
that the verdict was contrary to the evidence. 

] 

I 

I 

I 

Error manifestly prejudicial has therefore been 
committed, and the judgment should be reversed tq the 
end that the errors committed may be corrected, j 

i 

I 

• I 

! 

Respectfully submitted, | 

i 

! 

Whelan & O’CoNNEifiL, 
Attorneys for App.dlant. 
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BBIEF OF APPELLEE 


STATEMEITT OE THE CASE | 

j 

The appellant in this cause was convicted under 
indictment laid in nine counts charging violations 
of the gaming laws of the District of Columbia. 

I 

The first count charged that appellant did set up 
and keep a gaming table for the purpose ofjtak- 

I 

ing bets on horse races; the second count charged 
that he did set up and keep a gambling devide for 
the purpose of taking bets on horse races; the third, 
count charged he kept and maintained a place for 
the purpose of gaming; the fourth coimt charged 
that having in his possession and under his control 
a certain place he permitted the same to be used for 
gaming; the fifth count charged a specific b^t on 
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a horse race as having been taken by the appellant; 
counts six, seven, eight, and nine, respectivly, are 
the same as counts one, two, three, and four, except 
that the form of game alleged is black jack instead 
of betting on results of horse races. 

The evidence disclosed that Officer Cox, a mem¬ 
ber of a squad assigned to the particular work of 
enforcing the gaming and liquor laws of the Dis¬ 
trict of Columbia, went to premises 913 E Street 
in this city, and after observing several men enter 
followed in and went to the second floor and stood 
by the door; that while there he heard the shuffling 
of cards and their dropping on a table and heard 
voices amongst; which were the appellant’s, whom 
he had known for many years, and whose place he 
knew it to be; that in addition he heard the rattling 
of money and the request of players for cards; 
that he later oibtained' a warrant of arrest for 
appellant, and some time later with this warrant 
he and the other members of the squad went to the 
premises to accomplish the arrest of the appellant, 
on said warrant, and when they entered the said 
premises they found a gambling establislhnent in 
fxfli operation; that at this time appellant was sit- 
at the black-jack table deaUhg in a game of 
Mack jack with a considerable amount of silver 
money on the table; that a conversation was had 
with appellant at this time in which he stafed that 
he was running ^he whcde place and used it usually 
only for tddng bets on horse races; that also there 
was a man in phone booth with head phones on, and 
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I 


there was $50 and a large number of bet slips fojund 
in said booth. 

The evidence in addition showed that there Were 
others present when the officers came in to aiWest 
appellant, and two of these, Clarence E. Furbey 
and Paul Minor, testified. I 

i 

Furbey stated that he went into the preniises 
to place a bet on a horse race and did so and |was 

I 

quite sure it was wjith 'appellant; that aftef he 
placed his bet appellant left the phone booth where 
he had been with the ear phones on and went to 
the black-jack table and was dealing black jjack 
when the police came into the premises. 

Minor testified that he went to the premises to 
place a bet on a horse race and did place it With 
the appellant. 

ABGTTMENT 


Appellant in record (p. 8) has assigned six! (6) 
errors but in the brief has reduced them to three, 
which will be treated by appellee in the same or¬ 
der, except that the first two will be treated together 
inasmuch as they by nature are interwoven, as jwell 
as by argument in appellant’s brief. j 

i 

1 and 2 

j 

WABBANT OF ABBEST 

1 

I 

Appellant first contends with reference to' the 

I 

I 

warrant of arrest that the same was illegal j and 
therefore void. I 


There can be no sound argument made against 


the Police Court’s power to issue warrants. 


and 


S 
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there can be no argument against the right of a 
Deputy Clerk; of the Police Court to administer 
the oath and issue the warrant of arrest because 
Section 54 of the District of Coliunbia Code 
provides: 

The said clerk and deputy clerks shall 
have power to administer oaths and affirma¬ 
tions. 

In the case of TJ. S. v. Baumert, 179 Fed. 735, 
it is held that the 4th Amendment does not require 
oaths or affirmations upon which warrants are is¬ 
sued to be taken in open court or before the judge 
issuing or directing the issuance of the warrant. 

The cases cited by appellant have no application 
in this case because practically all of them apply 
to so-called search warrants, and no cases need be 
cited to suggest the fact that a much stricter rule 
applies to search warrants. 

The affidavit in support of this warrant is not 
based on information and belief but is a direct state¬ 
ment of facts by the deponent on personal knowl¬ 
edge. Certainly it need not be seriously urged to 
this Court that the requirement as to setting forth 
facts is more strict as to indictments than as to affi¬ 
davits in support of any kind of warrant. 

In the case of Swan v. TJ. S., 54 App. D. C., 100, 
this Court said that the same allegation of facts 
contained in that indictment was sufficient. The 
indictment in the Swan case and the affidavit and 
warrant in this case follow the statute and there 

i 

are many cases wherein the affidavits followed the 
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words of the statutes and were held sufficient. 
See— I 

Lewis V. State, 112 Ala., 52. 

Burrow v. Hot Springs, 85 Ark., $96. 
Christisen v. State, 177 Ind., 363.1 
Clark V. State, 171 Ind., 104. 

Sayers v. State, 10 Okla., Cr., 233. j 
Gordon v. State, 159 Wise., 32. | 

Butler V. State, 102 Wise., 364. 

Swan V. XJ. S., 54 App. D. C., 100.; 

Sectioni 42 of the District of Columbia Code 
provides that the acts of each judge of th^ Police 
Court are the acts of the Court, and under Section 
48 the Police Court is given “power to issue process 

I 

for the arrest of persons against whom infoimation 
may be filed or complaint under oath made 
* * * » ijijjjg Co-ort has notice that it Recently 
became necessary for Congress by legislation to 
provide for two additional judges in the| Police 
Court, and surely Congress had in mind that the 
judges would and must of necessity delegate to the 
Court’s duly authorized clerks certain powers when 
proper information under oath has been given. 

Appellant urges that the warrant of aiuest in 
"this ease was a mere subterfuge resorted to because 
of an inability to procure a search warraiit. To 
adopt that position is to say that this Court, the 
Supreme Court of the United States, and |in fact 
all the courts of this country have been ih error 
for many years. | 
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This Court in the Swan case, supra, approved 
of the seizure of evidence of the particular crime at 
the time of arrest with a warrant of arrest very 
similar to the one in this case, and went on to say 

Property seized in connection with a law¬ 
ful arrest, and which is held merely as evi¬ 
dence of crime, does not come within the 
protection of the provisions of the Consti¬ 
tution prohibiting search and seizure without 
a search warrant. 

The Supreme Court in the case of Agnello v.. 
TJ. S., 269 U. S. 30, said: 

The right without a search warrant con¬ 
temporaneously to search persons lawfully 
arrested while committing crime and to 
search the place where the arrest is made 
in order to find and seize things connected 
with the crime as the fruits or as the means 
by which it was committed, as well as 
weapons and other things to effect an escape- 
from custody is not to be doubted. 

Appellant complains that the officer in getting- 
the warrant and in making the subsequent arrest 
was guilty of a most significant delay. But this . 
Court will appreciate that this squad created as 
it is for the particular purpose of enforcing the- 
gaming and liquor laws is an exceedingly busy squad 
and must of necessity alternate as betw,eeji a tirne of 
getting information and the time of acting upon- 
that information.! Appellant’s suggestion in the 
so-called tender of proof as to what the officers. 
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could have done but did not want to do, is mani¬ 
festly a wild indulgence of the imagination. | Police 
officers are not lawyers, and if this partieulajr officer 
had been a lawyer he would have known that he 
was not obliged to procure a warrant in this case 
because acting on information which hisi senses 
brought to him the first time he went to the idoor he 
could have lawfully entered the premises and un¬ 
questionably would have found the identi<|^l pic¬ 
ture which was later found when the place ivas en¬ 
tered to arrest the appellant. The officer was over- 

i 

cautious when he procured the warrant apd then 
served it when his other work permitted. I 


AXnEGED FAmunE OF FBOOF 

The argument made by appellant under this as¬ 
signment is in utter disregard of this Court’s an¬ 
nouncement in the Swan case, supra, and overlooks 
entirely Section 868 of the District of Columbia 
Code which defines a gaming table and device and 
directs a liberal construction by the courts, i 
. The eases cited by appellant under this ^sign- 
ment are not applicable because in the first in- 

i 

stance they do not deal with statutes that arje iden¬ 
tical with ours, and because in the second instance 
the facts are entirely different. A reading!of the 
record in this case discloses ample facts thit bets 
on horse races were taken by appellant and llhat he 

i 

was conducting a card game for money, and| under 
the Swan case, having in mind Section 868 iof the 
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Code, this is proper proof of a violation of the 
gaming sections. 

Appellant has in no "wise supported his conten- 
Code, this is proper proof of a violation of the 
lower court should therefore be affirmed. 
Respectfully submitted. 

Leo a. Rover, 

United States Attorney. 
William H. Collins, 
Assistant United States Attorney. 
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